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IN THE 


United States Court of Appeals 

foe the District of Columbia 


No. 8913 


MUELLER BRASS COMPANY, a corporation, 
Defendant, Appellant 


vs. 

THE ALEXANDER MILBURN COMPANY, 
a corporation, Plaintiff, Appellee 


SPECIAL APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement. 

This cause comes before this Court on a special appeal 
granted to Mueller Brass Company, a corporation, on Feb¬ 
ruary 21, 1945 by order of this Honorable Court from a 
judgment, or order, entered by the District Court of the 
United States for the District of Columbia on November 
21, 1944, overruling and denying appellant’s motion to 
quash the service of process upon appellant, the Mueller 
Brass Company, a corporation, herein, in a proceeding by 
the said Alexander Milburn Company to recover damages 
for alleged breach of contract for sale and delivery of prod¬ 
ucts manufactured and sold by Mueller Brass Company. 
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Jurisdiction of this court is derived from Par. 17-101, 
Chap. 1, Title 17, D. C. Code 1940. (Title 18, Sec. 26 D. C. 
Code 1929.) 


Statement of Case. 

The appellee, the Alexander Milburn Company, institut¬ 
ed an action against appellant in damages arising from al¬ 
leged breach of contract for sale and delivery of products 
manufactured by appellant in Port Huron, Michigan (Ap¬ 
pellant’s App. 1), which products were delivered to the ap¬ 
pellee in Baltimore, Maryland. Xo part of said contract 
was made or to be performed within the District of Col¬ 
umbia. Appellee is a resident of Baltimore, Maryland and 
appellant is a resident of Port Huron, Michigan. Appellee 
filed this suit in the District Court of the United States fo'i 
the District of Columbia, and on August 4th, 1944, served 
copy of his summons and complaint upon appellant’s rep¬ 
resentative, E. E. Sutter, in charge of appellant's office in 
Washington, D. C., which office appellant established about 
three years ago and maintained in the City of Washington 
for the purpose of keeping a representative in Washington 
as a contact-man between it and the various departments 
of the Federal Government with which appellant held war 
contracts. In addition to acting as such contact-man, said 
representative was authorized to and did solicit orders for 
appellant’s products from local manufacturers in the City 
of Washington. That appellant neither did nor transacted 
any business in the District of Columbia except that done 
bv E. E. Sutter; that said E. E. Sutter had no authority to 
nor did he make any commitments of any kind as agent for 
the Mueller Brass Company; that his services as contact- 
man consisted entirely of keeping in touch with the various 
government departments and agencies with which appel¬ 
lant held war contracts, and keeping appellant, Mueller 
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Brass Company, constantly advised and informed in re¬ 
spect to the details of reports, allocations and directives is¬ 
sued and required by the government departments and 
agencies in the course of the performance of the contracts 
held with them; that said E. E. Sutter had no authority to 
and did not accept orders or bind the company to any con¬ 
tracts whatever, all orders obtained in the District of Col¬ 
umbia being forwarded to, and accepted or rejected at the 
home office of the appellant. E. E. Sutter did not main¬ 
tain a warehouse or deliver anv material, make anv collec- 
tion of accounts or make or supervise any installations or 
do any service work on any of the company’s products nor 
did the company maintain or warehouse any stock of goods 
or products within the District of Columbia. (Findings of 
Facts and Conclusions of Law, Appellant's App. 24.) 

That in view of the above, the appellant, on August 23rd, 
1944, appeared specially and filed its motion to quash the 
service and return made upon E. E. Sutter and to dismiss 
the action on the ground that the appellant was not trans¬ 
acting or doing business in the District of Columbia of the 
character and within the meaning and intent of the Statutes 
of the District of Columbia providing for service of process 
on foreign corporations and that the service upon E. E. Sut¬ 
ter was invalid and ineffectual to bring the appellant, Muel¬ 
ler Brass Company, before the District Court of the District 
of Columbia without its consent. (Appellant’s App. 4, 8,10.) 

After a hearing on this motion, at which the court consid¬ 
ered the affidavits of appellant in support thereof and the 
affidavit and testimony offered by appellee in opposition 
thereto and the argument of counsel, the Court, on Novem¬ 
ber 21, 1944, entered an order overruling and denying said 
motion. (Appellant’s App. 28.) 
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The Statutes Providing for Service 
on Foreign Corporations. 

' Par. 13-103; D. C. Code (1940) 

“Par. 13-103 (23:373) Service on Foreign Corporation. 

“In action against foreign corporations doing busi¬ 
ness in the District of Columbia all process may be 
served on the agent of such corporation or person con¬ 
ducting its business, or, in case he is absent and can 
not be found, by leaving a copy at the principal place 
of business in the District, or, if there be no such place 
of business, by leaving the same at the place of busi¬ 
ness or residence of such agent in said District, and 
Such service shall be effectual to bring the corporation 
before the Court." 

“When a foreign corporation shall transact busi¬ 
ness in the District without having any place of busi¬ 
ness or resident agent therein, service upon any officer 
or agent or employee of such corporation in the Dis¬ 
trict shall be effectual as to suits growing out of con¬ 
tracts entered into or to be performed, in whole or in 
part, in the District of Columbia or growing out of any 
torts committed in the said District. (Mar. 3, 1901, 31 
Stat. 1419, eh. 854, para. 1537; June 30, 1902, 32 Stat. 
544, ch. 1329; Feb. 1,1907, 34 Stat. 874, ch. 445.) ” 

Since appellant was maintaining an office in the District 
and service was made there upon E. E. Sutter, its represen¬ 
tative in charge, it is believed that the second paragraph of 
said section of the Code does not apply. 


Statement of Points. 


1. That the Court below erred in concluding that the ap¬ 
pellant, Mueller Brass Company, was doing business in the 
District of Columbia at the time service was made upon its 
representative, E. E. Sutter, within the meaning and intent 
of the Statute of the District of Columbia governing service 
of process on foreign corporations, and in holding that 
therefore the service of process upon E. E. Sutter was valid 
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and effectual to bring the appellant, Mueller Brass Com¬ 
pany, before the District Court of the District of Columbia. 

2. Should it be decided that the District Court correct¬ 
ly found that the appellant was doing business in the Dis¬ 
trict within the meaning and intent of the Statute, the Court 
nevertheless erred in not granting the appellant’s motion to 
quash the service and dismiss the action on the ground that 
to extend the jurisdiction of the District Courts of the Dis¬ 
trict of Columbia to appellee would be unreasonable and in 
violation of sound public policy and the doctrine of forum 
non conveniens. 

3. That the Court below erred in overruling and deny¬ 
ing the appellant’s motion to quash the service of process 
and dismiss the action. 

Summary of Argument. 

1. That appellant, a foreign corporation, maintained an 
office in the City of Washington, District of Columbia, with 
a representative in charge who was authorized to and did 
engage in only certain activities which were not of such a 
nature or character as to constitute doing business in the 
District within the meaning and intent of the District law 
quoted above, and, therefore, appellant was not liable to suit 
in the District without its consent. 

2. Should the Court decide that appellant’s activities in 
the District of Columbia were of such extent, nature and 
character as rendered appellant amenable to the jurisdiction 
of the District Court of the District under the provisions 
of the Statute quoted above, it was then within the discre¬ 
tion of the court to assume or deny jurisdiction of the case 
after giving due consideration to its reasonableness, con¬ 
formity to sound public policy, and the doctrine of forum 
non conveniens; and, in view of the fact that under the pro¬ 
visions of Section 51 U. S. Judicial Code, appellee, plain- 
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tiff below, bad two forums available to it in which it could 
bring this action, it was error to extend to appellee the ad¬ 
ditional forum of the District of Columbia in the absence 
of a clear showing that otherwise there was no suitable 
forum wherein the action could be brought. 

Argument. 

Point 1. Prima facie a corporation is not suable in a 
foreign jurisdiction, and under the provisions of the above 
quoted section of the District Code, the appellant, Mueller 
Brass Company, was not suable in this cause, without its 
consent, in the District Court of the District of Columbia 
unless it is found that it was “doing business in the Dis¬ 
trict’’ at the time service was made upon its representative 
there. Since the Statute does not define what constitutes 
“doing business in the District,” that question is left for 
judicial determination. Each case of this character has 
been decided by the Courts upon the facts brought before 
the Courts, and no all-embracing rule has been laid down 
bv which it mav be determined what constitutes the doing 
of business by a foreign corporation of such nature and 
character as to subject it to a given jurisdiction. 

Green v. Chicago, Burlington & Quincy R\\, 205 U. 

S. 530; 

Philadelphia & Reading Ry. Co. v. McKibbin, 243 U. 

S. 264; 

Peoples Tobacco Co. v. American Tobacco Co., 246 

U. S. 79; 

St. Louis S. AY. Ry. Co. v. Alexander, 227 U. S. 218; 

Cancelmo v. Seaboard Airline Railway, 56 App. 

D. 0. 225; 

AYhitaker v. McFadden Publications, 70 App. D. C. 

165. 

The Courts have advanced a general rule for guiding the 
decisions on this question as follows: 



i 


“The general rule deductible from all our decisions is 
that the business must be of such nature and character 
as to warrant the inference that the corporation has 
subjected itself to the local jurisdiction and is, by its 
duly authorized officers or agents, present within the 
state or district where service is attempted.” 

Peoples Tobacco Co. v. American Tobacco Co., 246 
U. S. 79. 

The above cited cases reaffirm this general rule. However 
this general rule has been criticized in Farmers and Mer¬ 
chants Bank v. Federal Reserve Bank, 286 Fed. 566,570,571, 
where the Court states: 

“The task prescribed (in this general rule) for deter¬ 
mining whether business done by a corporation in a 
foreign jurisdiction is of such a character as to meet 
the requirements of whether it is such as to justify the 
inference that the corporation is present in the juris¬ 
diction cannot maintain itself against adequate criti¬ 
cism. That test itself calls for a test. When is the do¬ 
ing of business in the foreign jurisdiction such as to 
justify the inference that the corporation is present 
there and when is it not? * * * This puzzled Judge Batt 
in the case of A. T. £ S. F. 11. U. Co. v. Weeks, 254 Fed. 
513, where the Court said: ‘In connection with this rule, 
it is said: “Each case depends upon its own facts.” ’ 
When such a statement may be made, a doubt arises 
as to whether that which is spoken of as a rule has been 
properly characterized. 

Appellant submits that the facts in this case do not war¬ 
rant the inference that the corporation has subjected itself 
to the local jurisdiction, but, on the contrary, the facts 
clearly show that the appellant has made every effort to 
avoid such an inference. (Appellant’s App. 8-11.) 

The affidavits and testimony in this case show that appel¬ 
lant maintained a representative in an office in Washington 
with authority to do but two things: (a) primarily, to act 
as contact-man between appellant and the various depart¬ 
ments and agencies of the Government for the purpose of 
collecting information relative to all details of reports, al- 
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locations, directives, etc., issued or required by the several 
government departments with whom appellant held con¬ 
tracts, and transmitting said information to appellant, (b) 
Occasionally, to solicit orders from local manufacturers 
and transmit such orders received to appellant at his home 
office in Port Huron, Michigan, for acceptance or rejection 
by defendant there. (Appellant’s App. 8-11.) 

Collection of Information: The District Courts have 
uniformlv held that the mere collection of information in the 
District of Columbia to be used by a defendant corporation 
is not sufficient “doing of defendant’s business” to bring 
a foreign corporation within the jurisdiction of the courts 
of the District of Columbia under the provisions of the Dis¬ 
trict of Columbia Code, quoted above: 

Caneelmo, ct al. v. Seaboard Airline Railway, 54 
W. L. R. 325; 56 App. D. C. 225; 

Gertrude E. Neeley v. The Philadelphia Inquirer 
Co., 61 \Y. L. R. 34 (1932); 61 App. D. C. 334; 

John H. Layne v. The Tribune Co., 62 W. L. R. 426 
(1934); 63 App. D. C. 213; 

Whitaker v. McFadden Publications, Inc., 70 App. 
D. C. 165. 

We have been unable to find a case in which the court 
held, or even suggested, that a corporation was, or would be 
considered as doing business in the District of Columbia by 
reason of the fact that it maintained some agent or attorney 
in an office here for the purpose of collecting information 
and data for its use in carrying out its contracts with the 
government agencies. 

The record in the case of Leo Frene, et al. v. Louisville 
Cement Co., 77 App. D. C. 129, p. 131, shows “that Lovewell 
regularly secured information for his employer from var¬ 
ious government departments and agencies, including the 
Bureau of Standards, the Procurement Division of the 
Treasury Department, and the Government Printing Of- 
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fice,” but the Court made no mention of this in arriving at 
its decision. Several Judges of our District Courts have 
held with Mr. Justice James W. Morris in his memorandum 
opinion in the case of Max Silverman v. Osborne Register 
Co. (Civil Action No. 23160, not reported), in which he 
states: “There is no question that the defendant by its of¬ 
ficers and representatives negotiated a contract with the 
United States for the manufacturing of certain tokens and, 
in the negotiation of such contract and during the course 
of its fulfillment had numerous dealings with representa¬ 
tives of the government and others in the District of Col¬ 
umbia. The solicitation of this business and of informa¬ 
tion incident to the fulfillment of the contract, cannot be 
said to be doing business within the meaning of those terms 
as used in Section 13-103 D. C. Code (1940).” 

Soliciting Orders: In regard to soliciting orders from 
prospective customers, the courts have uniformly held that 
the mere solicitation by defendant's agent of orders which 
are transmitted to defendant’s home office for acceptance 
or rejection there, where the agent does nothing more rela¬ 
tive to concluding such business transactions in the juris¬ 
diction where service is attempted, does not constitute “do¬ 
ing business’’ by the foreign corporation in the jurisdic¬ 
tion where the orders were solicited. 

Green v. Chicago, Burlington & Quincy Ry., 204 
U. S. 530; 

Peoples Tobacco Co. v. American Tobacco Co., 246 
U. S. 79; 

Farmers & Merchants Bank v. Federal Reserve 
Bank, 286 Fed. 568; 

Cancelmo v. Seaboard Airline Railway, 56 App. 
D. C. 225; 

Whitaker v. McFadden Publications, 70 App. D. 
C. 165; 


♦ 
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Chase Bag Co. v. Munson Steamship Line, et ah, 
52 W. L. R. 162, 54 App. D. C. 169; 

Leo Krone, et ah v. Louisville Cement Co., 71 W. 
L. R. 554, 558, 77 App. D. C. 129. 

Since neither securing information nor the mere solicita¬ 
tion of orders are in themselves separately considered by 
the Courts as doing business in the District, appellant sub¬ 
mits that the fact that both these activities were engaged in 
by appellant‘s representative, E. E. Sutter, since the begin¬ 
ning of the present war and when served does not change 
their character nor appellant’s status, even though appel¬ 
lant maintained an office in the District for these purposes 
and advertised its location to the extent stated in the court’s 
findings, as was done in many of the cases cited above. 

As stated bv Mr. Justice Edgerton in Whitaker v. Me- 
Fadden Publications, Inc. above: “It is elementary that not 
all economic activity amounts to doing business in this 
senseJ” In other words, there are some activities which a 
foreign corporation may engage in in the District of Col¬ 
umbia without subjecting itself to suit in the District. As 
was said by the Supreme Court in Greene v. Chicago, Bur¬ 
lington & Quincy Railway cited above: “the defendant was 
doing a considerable business of a certain kind’’ in Pennsyl¬ 
vania, but, the court ruled, “that business shown in the 
case was in substance nothing more than that of solicita¬ 
tion,” and the defendant was not, in the jurisdictional sense, 
doing business in that state. 

From examination of the many cases which have ruled 
on the question of what constitutes “doing business” by a 
foreign corporation that would render it amenable to suit 
in the jurisdiction where such business is done, it appears 
that there are many factors to be considered in connection 
with the activities shown to have been engaged in by the 
appellant corporation; for instance, the corporation must 
be engaged in carrying on in a continuous manner a sub- 
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stantial part of its ordinary business. Hilton v. X. W. Ex¬ 
panded Metal Co., 16 Fed. (2d) 821; Zimmers v. Dodge 
Bros., 2 Fed. (2d) 152. It is the maimer, extent and char¬ 
acter of the activities of the corporation in the district of 
suit which is determinative. Riverside Metals v. Manafee, 
237 U. S. 189, 194,195. Merely incidental and collateral ac¬ 
tivities will not suffice. Greene v. C. B. & Q. Ry. Co., cited 
above. Tyler Co. v. Ludlow-Savlor Wire Co., 236 U. S. 723, 
and other cases cited above. 

Appellant therefore contends that its activities in the Dis¬ 
trict were not of the extent, kind or character to justify the 
court’s conclusion that it was doing business in the District, 
within the meaning and intent of the Statute quoted above, 
and that, therefore, the (’ourt erred in holding that the serv¬ 
ice of process upon E. E. Sutter was valid and effectual to 
bring the appellant, Mueller Brass Company, before the 
District Courts of the District of Columbia. 

Point 2 . Should it be held that the facts show that appel¬ 
lant was doing business in the District to the extent and of 
the kind and character that would ordinarily render the 
appellant corporation amenable to the jurisdiction of the 
District under the provisions of the statute cited, it is then, 
notwithstanding such finding, within the discretion of the 
District Court to withhold the exercise of the jurisdiction 
of the District Courts of the District of Columbia conferred 
upon them by the above cited Statute where the parties are 
non-residents and where there is no want of another suit¬ 
able forum, as here. 

Judge Cochran in Farmers & Merchants Bank v. Federal 
Reserve Bank, cited above, stated: “Prima facie a corpora¬ 
tion is not suable in a foreign jurisdiction. The burden is 
on the plaintiff who would hail it into court in such juris¬ 
diction to adduce some reasonable consideration for its be¬ 
ing subject to suit there. In the absence of such a consid¬ 
eration being adduced, jurisdiction does not exist.” Cir- 
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cuit Judge Batt in the case of A. T. & S. F. R. R. Co. v. 
Weeks, cited above, stated: “The imposition upon a state 
of the expense of maintaining courts to try cases in which 
the state has no interest would be difficult to justify. The 
maintenance of the judicial machinery involves no light bur¬ 
den * '• *. Xo good reason could probably be made to appear 
why her (Texas’) overworked courts should be compelled 
to caifrv any part of the burden of other states.” 

The evidence in this case shows that under the provisions 
of Section 51, U. S. Judicial Code (Title 28 U. S. C. A., Par. 
112) the appellee had available two jurisdictions, to-wit, 
Baltimore, Maryland and Port Huron, Michigan, in which 
it was free to bring its action against the appellant, Mueller 
Brass Company. (Testimony Mr. Jenkins, Appellant’s App. 
22.) This court held, October 16, 1944, in the case of Harry 
King, et al., appellants v. Wall & Beaver Street Corp., et 
al. f appellee, 73 W. L. R. 119, that: “The entire legislative 
history of the Statute (Section 51) demonstrates clearly 
that Congress has been intent upon limiting rather than ex¬ 
panding the venue of civil actions.” In view of this, and 
the facts that both parties to this action are non-residents 
and appellee has available at least two suitable jurisdictions 
in which it may bring this action under said Section 51 and 

since it has offered no reason whv this action should not be 

•> 

brought in either of these two jurisdictions, appellant sub¬ 
mits 1 that the Court erred in extending the jurisdiction of 
the District Courts to this case. Moreover, should this 
court hold that all foreign corporations who maintain an 
office and a representative in the District of Columbia for 
the purpose of engaging in the activities shown to have been 
engaged in by appellant herein, it seems evident that our 
District Courts would now be open to suits involving prac¬ 
tically all the large corporations who have been engaged in 
the production of war materials during the last three years. 
Such a decision would undoubtedly throw a tremendously 
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increased burden upon the District of Columbia Courts in 
violation of the intent of Congress to limit the venue of 
civil actions, mentioned above, and greatly retard the 
speedy and efficient administration of justice in the Dis¬ 
trict. Neely v. Philadelphia Inquirer Co., 61 Appl. D. C. 
334, 62 Fed. (2d) 873; Cancelmo v. Seaboard Airline Ry. 
Co., cited above. 

The doctrine of “forum non conveniens” must be consid¬ 
ered. This court has recently held in the case of Urqhart, 
et al., appellants v. American LaFrance Foamite Corp., ap¬ 
pellee, 144 Fed. (2d) 542, 72 \Y. L. R. 1178, that “It is set¬ 
tled that the District Courts having jurisdiction by virtue 
of a Federal Statute have discretion to withhold the exer¬ 
cise of jurisdiction conferred upon them where the parties 
are non-residents and where there is no want of another 
suitable forum.” Stating, “the reason for that discretion 
is to protect the courts against the abuse of the opportunity 
of non-residents to resort to their jurisdiction in the en¬ 
forcement of claims against citizens of other states.” Since 
there was no evidence introduced in this case as to the con¬ 
venience of the parties, the non-existence of an adequate 
remedy at the residence of the appellant or appellee, or the 
availability of witnesses and testimony, a fair conclusion 
would be that the jurisdiction of the District of Columbia 
was sought by the appellee solely for reasons of its own 
convenience and advantage. It is believed that the above 
quoted District Statute was enacted for the purpose of fa¬ 
cilitating and promoting justice by providing a forum where 
otherwise injustice would result, and not for the purpose 
of giving one foreign litigant an advantage over another. 
To invoke the Statute for this latter purpose is believed to 
be an abuse of it, and appellant submits that appellee here¬ 
in should be restricted to the forums provided for it under 
the provisions of Section 51 of the Federal Judicial Code, 
cited above, and that it is error not to do so. 
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Point 3. From the above, appellant respectfully con¬ 
tends that the Court below erred in overruling and denying 
appellant's motion to quash service of process and dismiss 
the action. 


Conclusion. 


Appellant concludes: 

1. That the District Court erred in holding that the ap¬ 
pellant was doing business in the District of Columbia at 
the time service was made upon its representative, E. E. 
Sutter, within the meaning and intent of the Statutes of the 
District of Columbia governing service of process on for¬ 
eign corporations. 

2. That the Court erred in holding that the service of 
process upon E. E. Sutter was valid and effectual to bring 
the appellant, Mueller Brass Company, before the District 
Courts of the District of Columbia. 

3. That the Court erred in extending the jurisdiction 
of the District Courts of the District of Columbia to appel¬ 
lee in view of the fact that both parties to the action were 
non-residents of the District and there was no want of an¬ 
other suitable forum where this action might be brought, 
and no evidence disclosed by the plaintiff why the action 
should be brought in the District of Columbia. 

4. That the Court erred in overruling and denying the 
defendant's (appellant’s) motion to quash the service of 
process and dismiss the action. 

Respectfully submitted, 

EUGENE R. WEST, 
Attorney for Appellant. 




APPENDIX. 
Case No. 8913. 




INDEX TO APPENDIX. 

i 


Complaint for Damages for Breach of Contract. 1 

Special Appearance and Motion to Quash Service of 

Summons and Dismiss the Action . J. 4 

Defendant's Exhibit A—Affidavit of Herbert I. 

Smeltzer . j . 7 

Defendant's Exhibit B—Affidavit of Edgar E. 

Sutter .|. 10 

Memorandum of Points and Authorities in Opposition 
to Motion to Quash Service of Summons and Mo¬ 
tion to Dismiss .1. 12 

Affidavit of Harrv A. McXinch.!. 13 

•> 

Testimony.j. 15 

Testimony of: 

Alexander Frederick Jenkins .. j . 17 

Edgar E. Sutter.j. 15 


Findings of Fact and Conclusions of taw Pertaining to 

Motion to Quash Service of Process; and Dismiss_24 

Order Overruling Motion to Quash Service and to Dis¬ 
miss .j. 28 

Order Allowing Special Appeal_ \ . 29 

i 

i 

| 

i 

| 

I 

i 

! 

| 

j 

i 

i 

i 


















1 


APPENDIX. 
Case No. 8913. 


1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
fob the District of Columbia. 


The Alexander Milburn Company, 
a corporation, 14-16 West Baltimore 
Street, Baltimore, Maryland, 

Plaintiff , 
vs. 

Mueller Brass Company, a corpora¬ 
tion, 218 Shoreham Building, 
Washington, D. C., 

Defendant. 


Civil Action 
No. 25293 


Complaint for Damages for Breach of Contract. 

1. Jurisdiction of this Court is conferred by Title 11, 
Section 324, District of Columbia Code 1940. 

2. Plaintiff is a corporation organized and existing un¬ 
der the laws of the State of Maryland. 

3. Defendant is a corporation organized and existing 
under the laws of the State of Michigan, having an office 
and engaged in business in the District of Columbia. 

4. Plaintiff is now, and for many years past has been 
engaged in the business of manufacturing welding and 
cutting apparatus, portable carbide lights, paint and lac¬ 
quer spray equipment, air purifiers, welding and cutting 
tips, regulators, including caps and tops, torches, torch 
tops and bases, and sundry other articles, a large number 
of which were and are designed for use, and were and are 
actually used by the armed forces of the United States, 
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as well as by railroads, shipbuilders and industrial 
plants. 

5. Defendant is now, and at the time of the grievances 
hereinafter complained of, as well as for a long time 

2 prior thereto, was engaged in manufacturing, forg¬ 
ing and machining of products including rods, tubes, 
castings, screw machine parts, electric refrigerator valves 
and fittings, as well as hard copper pipe and fittings, used in 
connection with cutting and welding regulators, torches, 
valves, portable lights, and the other products manufac¬ 
tured and sold by the plaintiff, and held itself out to the 
plaintiff as having the ability to design and produce dies, 
tools and jigs, and to make forgings, machine and finish the 
same, and other precision products requiring the highest 
degree of skill and workmanship. 

6. During the summer of 1940, said defendant solicited 
the plaintiff to purchase forgings and other products to 
be manufactured and machined by the defendant, repre¬ 
senting to the plaintiff that it could and would supply all of 
the plaintiff’s requirements, at least for the duration of the 
present war. Prior to such solicitation by said defendant, 
the plaintiff had purchased unmachined forgings from said 
defendant, but procured a substantial part of its machined 
and other precision work from sundry other plants. In 
reliance upon said defendant’s representations that it pos¬ 
sessed the ability to design and produce the products re¬ 
quired in plaintiff’s business, which included a large volume 
of government orders for the military establishments of the 
United States, plaintiff substantially discontinued rela¬ 
tions with the various other plants from which it had 
obtained machined work, and undertook and agreed to 
purchase its requirements from the defendant, said de¬ 
fendant further claiming and representing to the plaintiff 
that it not only possessed the necessary skill to meet such 
requirements, but had the capacity to assure prompt deliv- 
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ery of all products which it might be called upon to manu¬ 
facture and produce. 

7. Pursuant to said contract and agreement, the plain¬ 
tiff ordered sundry articles and parts from said defendant 
on divers dates commencing on or about the 10th day of 
October, 1940, and extending to on or about the 14th day 
of November, 1941, said parts and equipment to be 
3 manufactured of first class material and workman¬ 
ship, in accordance with drawings and specifications 
furnished by the plaintiff and accepted by the defendant, 
and to be delivered promptly in accordance with the terms 
of the said several orders. Notwithstanding its promise and 
agreement in that behalf, said defendant wholly failed to 
deliver parts and articles in accordance with the specifica¬ 
tions provided therefor, which were duly approved by 
said defendant, but on the contrary delivered machined 
work, forgings and parts which were defective, in this, 
that the same were not manufactured in accordance with 
the specifications, were not of first class material, and the 
workmanship thereon was not first class workmanship. 
Many of the parts delivered were not suitable and could 
not be used for the purposes intended, and deliveries were 
not made promptly or as promised by said defendant. As 
a result of such failure on the part of said defendant in 
this behalf, the plaintiff was required to obtain parts else¬ 
where, was required to expend labor and material in an 
effort to make defective parts conform to specifications, 
or suitable for the uses intended, was required to purchase 
additional machinery and tools to make parts delivered by 
the defendant conform to specifications requirements, was 
required to install an Inspection Department, and to pay 
substantial costs for labor and material in inspecting said 
parts so delivered, was required to take back sundry parts 
used in equipment sold by the plaintiff to its customers, was 
required to and did incur excessive transportation costs 
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and other charges in the handling and rehandling of said 
defective parts, and was otherwise put to great expense in 
rectifying and attempting to rectify defective equipment 
in which parts supplied by said defendant were used with¬ 
out knowledge on the part of the plaintiff that same were 
defective, all to the loss and damage to the plaintiff in the 
sum of One hundred thousand dollars ($100,000.00). 

WHEREFORE plaintiff demands judgment against said 
defendant for the sum of One hundred thousand dol- 
4 lars ($100,000.00), besides costs in this suit. 

BRANDENBURG & BRANDENBURG, 
By Louis M. Denit, 

Attorneys for Plaintiff, 

719 15th Street, N. W., 

Washington, D. C. 


6 Special Appearance and Motion to Quash Service of 
Summons and Dismiss the Action. 

The Mueller Brass Company, a corporation, by its at¬ 
torney, Eugene R. West, appears specially in this case for 
the purpose of this motion and for no other purpose what¬ 
ever, and moves the court to quash the service of sum¬ 
mons on E. E. Sutter in the above titled cause and to va¬ 
cate the return of the marshal thereon and to dismiss this 
action for the following reasons: 

1. The Mueller Brass Company is a corporation incor¬ 
porated under the laws of the state of Michigan, with its 
principal office and place of business in Port Huron, Michi¬ 
gan, where it is engaged in the business of melting and 
forging copper and other metals and manufacturing billets, 
rods, shapes, and various and sundry other articles out of 
copper, brass, and other metals; that it was not, at the time 
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of the attempted service of process on E. E. Sutter nor 
for more than three years prior thereto, doing or transact¬ 
ing business in the District of Columbia. 

2. That now and for approximately three years last 
past, the defendant has maintained an office at 218 Shore- 
ham Building, Washington, D. C. Said E. E. Sutter upon 
whom service of this action was attempted was in charge 
of this office which was equipped with one secretary and 
the necessary telephones and office equipment; that for the 
past three years the defendant’s business has consisted al¬ 
most exclusively of the manufacture and production of war 

materials and supplies, including munitions, arma- 
7 nients, cartridge cups, fuse parts, torpedo parts, and 
other brass and copper products, under contracts 
with the United States Government. 

3. That said E. E. Sutter is now and at all times for the 
past three years heretofore has been in charge of defend¬ 
ant’s said office and that his duties have consisted of acting 
as contact man between the defendant and the various Gov¬ 
ernment Departments and Agencies, under whom the de¬ 
fendant holds contracts for war material, for the purpose 
of keeping the defendant informed as to details of reports, 
allocations, priorities, directives and regulations prescribed 
by the Government in respect to the performance of such 
contracts. That said E. E. Sutter has authority to solicit 
in the District of Columbia orders for the defendant’s man¬ 
ufactured goods, but he has no authority to and has not in 
fact accepted any orders, nor bound the company by any 
contracts whatever; but at all times that he has been in 
charge of said office all orders obtained in the District of 
Columbia have been and are forwarded to and accepted 
or rejected by the defendant at its home office in Port 
Huron, Michigan. Nor has said E. E. Sutter at any time 
had any authority to collect or settle or adjust accounts of 
defendant in the District of Columbia or to supervise the 
delivery of or do any work on any of the company’s prod- 
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ucts, or to do anything in connection with the defendant’s 
business other than above stated. 

4. The defendant, Mueller Brass Company, does not 
now and has not maintained a factory, plant, or a ware¬ 
house for any property within the District of Columbia 
and for the past several years has transacted practically 
no business of a local character within said District; but 
all its orders, sales, and deliveries during the past approxi¬ 
mated three vears have been carried on in interstate com- 

m * 

meree. 

5. That defendant was organized under the laws of the 
state of Michigan and is now a citizen and resident of that 
state. The plaintiff is organized under the laws of the 
state of Maryland and is a citizen and resident of that 
state. That the subject matter of the above-entitled suit 
does not involve any materials or property which were con¬ 
tracted for in the District of Columbia or which was deliv¬ 
ered or used therein, but the subject matter of the above- 
entitled suit was a contract of sale and delivery of product 

which was entered into outside of the District of Co- 
8 lumbia and the products were delivered outside of 
the said.District and no part of said contract was 
made or performed within the said District of Columbia; 
therefore defendant objects to this suit being brought in 
this District and consequently this court is without juris¬ 
diction to hear and determine this suit over this objection 
of defendant. 

6. That the defendant, Mueller Brass Company, was 
not, at the time of the service of said process upon E. E. 
Sutter and is not now present in or doing business in the 
District of Columbia within the intent of the laws of the 
District of Columbia with respect to the service of process 
on foreign corporations therein, and that such attempted 
service was insufficient to bring the defendant before this 
court or to give this court jurisdiction over the defendant 
for the purpose of this suit. 
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7. In support of this motion the defendant submits 
herewith the affidavit of Herbert I. Smeltzer of Port Huron, 
Michigan, comptroller of defendant, Mueller Brass Com¬ 
pany, and the affidavit of Edgar E. Sutter of Washington, 
D. C. representative in the Washington office of the -Mueller 
Brass Company, upon whom service was made herein on 
August 4, 1944, hereto annexed as Exhibit “A*’ and Ex¬ 
hibit “B"’ respectively. 

EUGENE R. WEST, 

Attorney for Defendant appearing 
specially for the purpose of this 
Motion and no other purpose, 

917 Southern Building, 
Washington, D. C. 

9 DEFENDANT’S EXHIBIT A. 

AFFIDAVIT. 

State of Michigan, ^ 

County of St. Clair. ^ ss " 

HERBERT I. SMELTZER being duly sworn, deposes 
and says that for upwards of three years last past, he has 
been Comptroller of Mueller Brass Co. and in general 
charge of obtaining metals necessary for the company's 
operations through allocations, directives and other war 
time regulations; that this requires monthly reports in 
relation to metal inventory, shipments, use and require¬ 
ments of metals, and constant contact with government 
agencies in respect thereto; that the company maintains a 
Washington office, representative and stenographer in the 
City of Washington; that the Washington representative 
for upwards of three years last past, has been Edgar E. 
Sutter, who was lately served with process in the suit of 
The Alexander Milburn Company v. Mueller Brass Co.; 
that at the time of such service, his primary duty was 
maintaining contact with government agencies under direc- 





8 


tion of deponent in respect to details of reports, alloca¬ 
tions and directives in respect to the company’s require¬ 
ments of metals as above set forth; that he had no authority 
to nor did he, in fact, make any commitment of any kind 
as agent for Mueller Brass Co. 

Deponent further says that during the time of National 
Defense and after the United States entered the war 
against Germany and Japan, the company's production 
has been devoted practically 100% to war materials and 
included sale to the government and its suppliers of large 
quantities of munitions, primers, cartridge cups, fuze parts, 
torpedo parts and other brass and copper products; that it 
has large prime contracts with the government for sale to it 
of such products, which contracts are obtained generally 
in the following manner: The Government agencies, in¬ 
cluding the Armv and Xavv, the Arsenals and other con- 
tracting departments, request bids for the production and 
sale to the Government of such items, usuallv in large 
quantities. Mueller Brass Co. is on the Government list 
and receives invitations to bid and submits bids according¬ 
ly, and has been awarded and received extensive prime 
contracts in connection with which said Sutter has main¬ 
tained contact with Government agencies in 'Washington 
on behalf of the company, and that over 95% of his time 
has been devoted to the contacts hereinbefore mentioned 
between the company and agencies of the Government; that 
the great bulk of the company’s products sold to the Gov¬ 
ernment or to contractors for ultimate sale to the Govern¬ 
ment, and including contracts executed on behalf of the 
Government in the District of Columbia, are not intended 
for delivery to or use in the District of Columbia, but are 
delivered to and used at various Army and Navy Depots, 
Arsenals and fields scattered throughout the United States. 

Deponent further states that a minor portion of the 
duties of said Sutter consist in soliciting a few compara¬ 
tively small orders of manufacturers in the District of 
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Columbia, but said Sutter is merely a contact man and has 
no authority to and does not, in fact, accept orders or bind 
the company to any contracts therefor, and that all orders 
obtained in the District have been and are forwarded to, 
and accepted only at the home office of the company; that 
he has no authority to nor did he in fact, warehouse or 
deliver any material, make any collection of accounts, 
10 nor make or supervise any installations or do any 
service work on any of the company's products there¬ 
in, and that less than 5% of his time is spent in connection 
with the sale of company’s products for delivery within 
the District. 

Deponent further states that no stock of goods was main¬ 
tained or warehoused bv the company within the District 
ol Columbia and that the company transacted no business 
o f local character therein, but that all such orders, sales 
and deliveries have been carried on in interstate commerce. 

Deponent further states that the subject matter of said 
suit by The Alexander Milburn Company does not involve 
any materials which were contracted for in the District of 
Columbia, delivered thereto or used therein, but that the 
subject matter thereof was a contract for sale and delivery 
of products which was entered into outside of said District, 
and which products were delivered outside of said District, 
and no part of said contract was performed within said 
District of Columbia; that neither Plaintiff nor Defendant 
is a resident thereof, and each is incorporated and has its 
principal place of business in a state outside of the District 
of Columbia. 

HERBERT I. SMELTZER. 

Subscribed and sworn to before me 
this 15th day of August, 1944. 

Jessie McCormick, 

Notary Public, St. Clair Co. Mich. 

My comm, expires February* 22, 1948. 

(Seal) 
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11 DEFENDANT'S EXHIBIT B. 

AFFIDAVIT. 

District of Columbia: ss 

EDGAR E. SUTTER being duly sworn, deposes and 
says that for upwards of three years last past, he has been 
Washington representative of Mueller Brass Co. in charge 
of its Washington office, and was, on the 4th day of Aug¬ 
ust, 1944, served with process in the suit of The Alexander 
Wilburn Company v. Mueller Brass Co.: that at the time of 
such service, his primary duty was maintaining contact 
with government agencies in respect to details of reports, 
allocations and directives in respect to the company’s re¬ 
quirements of metals: that he had no authority to nor did 
he. in fact, make any commitment of any kind as agent for 
Mueller Brass Co. 

Deponent further says that during the time of National 
Defense and after the United States entered the war 
against Germany and Japan, the company’s production 
has been devoted practically 100% to war materials and 
included sale to the government and its suppliers of large 
quantities of munitions, primers, cartridge cups, fuze parts, 
torpedo parts and other brass and copper products; that 
it has large prime contracts with the government for sale 
to it of such products, which contracts are obtained gen¬ 
erally in the following manner: The Government agencies, 
including the Armv and Navv, the Arsenals and other con- 
tracting departments, request bids for the production and 
sale to the Government of such items, usually in large 
quantities. Mueller Brass Co. is on the Government list 
and receives invitations to bid and submits bids accordinglv, 
and has been awarded and received extensive prime con¬ 
tracts in connection with which, as well as in connection 
with obtaining metal requirements as hereinbefore set 
forth, deponent lias maintained contact with Government 
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agencies in Washington on behalf of the company, and that 
over 95% of his time has been devoted to the contacts here¬ 
inbefore mentioned between the company and agencies or 
suppliers of the Government; that the great bulk of the 
company’s products sold to the Government or to contrac¬ 
tors for ultimate sale to the Government, and including con¬ 
tracts executed on behalf of the Government in the Dis¬ 
trict of Columbia, are not intended for delivery to or use 
in the District of Columbia, but are delivered to and used 
at various Army and Navy Depots, Arsenals and fields 
scattered throughout the United States. 

Deponent further states that a minor portion of the 
duties of said deponent consist in soliciting a few com¬ 
paratively small orders of manufacturers in the District 
of Columbia, but deponent is merely a contact man and has 
no authority to and does not, in fact, accept orders or bind 
the company to any contracts therefor, and that all orders 
obtained in the District have been and are forwarded to, 
and accepted only at the home office of the company; that 
he has no authority to nor did he in fact, warehouse or 
deliver any material, make any collection of accounts, nor 
make or supervise any installations or do an}’ service work 
on any of the company’s products therein, and that less 
than 5% of his time is spent in connection with the sale of 
company’s products for delivery within the District. 

Deponent further .states that no stock of goods was main¬ 
tained or warehoused by the company within the District of 
Columbia and that the company transacted no business of 
local character therein, but that all such orders, sales 
and deliveries have been carried on in interstate com¬ 
merce. 

12 Deponent further states that the subject matter of 
said suit by The Alexander Milburn Company does 
not involve any materials which were contracted for in the 
District of Columbia, delivered thereto or used therein, but 
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that the subject matter thereof was a contract for sale and 
delivery of products which was entered into outside of said 
District, and which products were delivered outside of said 
District, and no part of said contract was performed within 
said District of Columbia; that neither Plaintiff nor De¬ 
fendant is a resident thereof, and each is incorporated and 
has its principal place of business in a state outside of the 
District of Columbia. 

(Sgd.) EDGAR E. SUTTER. 

Subscribed and sworn to before me 
this 18th day of August, 1944. 

Elizabeth G. Soutter, 

Xotarv Public, District of Columbia. 

My commission expires: March 1, 1947. 

(Seal) 


15 Memorandum of Points and Authorities in Opposi- 
sition to Motion to Quash Service of Summons 
and Motion to Dismiss. 

Upon the face of the affidavits tiled in support of the mo¬ 
tion to quash, it is apparent that defendant was engaged 
in business in the District of Columbia when this action 
was filed. Assuming the facts stated in the supporting 
affidavits to be true, the business of the defendant was of 
such character and extent as to warrant the inference that 
it subjected itself to the jurisdiction of the District of Co¬ 
lumbia. 

St. Louis S. W. Rv. Co. v. Alexander, 227 U. S. 

21S, 57 L. ed. 486. 

.2. For several years prior to the institution of this suit, 
defendant has advertised that it has a sales branch in the 
District of Columbia. It has also advertised the fact that 
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it is engaged in business in the District of Columbia by 
means of an advertisement in the classified section of the 
Washington, D. C. Telephone Directory, and also in other 
directories. Having held itself out as doing business in 
the District, it is estopped and precluded from now deny¬ 
ing the fact. 

3. The defendant has directly represented to the plain¬ 
tiff in connection with the transactions upon which this suit 
is based that it had an office and representative in the 
16 District of Columbia where and with whom the plain¬ 
tiff might confer concerning such transactions. By 
reason of the manner and extent of its operations in the 
District of Columbia, the defendant was and is amenable to 
the process of this Court. 

Guilford Granite Company v. Harrison Granite 
Company, 23 App. D. C. 1; 

Ricketts v. Sun Printing and Publishing Associa¬ 
tion, 27 App. D. C., 222; 

Ferguson Contracting Co. v. Coal and Coke Ry. 
Co., 33 App. D. C. 159; 

Wendell v. Holland America Line, 40 App. D. C. 1. 

BRANDENBURG & BRANDENBURG, 
By Louis M. Denit, 

Attorneys for Plaintiff , 

719 15th Street, N. W. 


17 Affidavit. 

District of Columbia, ss.: 

HARRY A. McNINCH upon oath deposes and says he is 
employed in the office of Brandenburg & Brandenburg, at¬ 
torneys for the plaintiff herein; that in the course of his em¬ 
ployment he has examined the City and Telephone Direc- 
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t-ories with respect to any listing or advertising matter con¬ 
cerning Mueller Brass Company, named as defendant in the 
above entitled action; that such examination has disclosed 
the following facts: 

(a) Said Mueller Brass Company has been listed in the 
Washington, 1). C. Telephone Directory since the fall of 
1942, having a listing among the general subscribers, and 
in the classified section of each successive directory since 
the fall of 1942: that at the present time, its name appears 
on page 72 of the classified section under the caption “Brass 
Products”, the listing being “Mueller Brass Co. Shorcham 
bg Executive 4045”. 

(b) That in the local City Directory published by R. L. 
Polk & Company for the year 1943, said defendant’s name 
appears on page 1077 as follows: “Mueller Brass Co. Ed¬ 
gar E. Sutter dist mgr 806 15th n.w. r. 218”: that the name 
Edgar E. Sutter appears on page 1454 of said Directory 
and besides said name is the designation “dist mgr Mueller 

Brass Co.” 

18 Affiant further states he is informed and believes, 

and upon the hearing of this action, or this motion, 
plaintiff expects to prove that said defendant published a 
trade catalogue listing its sales branches and representa¬ 
tives, a photostat of the page whereon such sales branches 
and representatives are listed being annexed hereto and 
made a part hereof; that in addition, said defendant’s name 
was published with its knowledge and consent in one of the 
leading trade directories, namely, “Thomas’ Register of 
American Manufacturers” Thirty-fourth Edition, 1944; 
that in volume two, page 596, said defendant represented 
that it had a branch office for the transaction of business in 
the District of Columbia; that a photostat copy of said page 
of said Register is likewise hereto annexed and made a part 
hereof. 

Affiant further says he is informed and believes, and at 
the trial of this action, or the hearing of this motion, plain- 
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tiff expects to prove that in connection with the several 
transactions involved in this suit, plaintiff was informed by 
said defendant that it had an office in Washington, D. C., to 
which the plaintiff was directed to go for conference as well 
as in connection with the purchase of merchandise. 

/s/ HARRY A. McNIXCH. 

Subscribed and sworn to before me this 7th day of Sep¬ 
tember, A. D., 1944. 

JOE M. SHEA, 

(Seal) Notary Public, D. C. 


27 Testimony. 

Washington, D. C., 

Thursday, November 9, 1944. 

The above-entitled matter came on for hearing before 
Mr. Justice Alan G-oldsborough. 

Appearances: 

Louis Denit, Esq., for the plaintiff. 

Eugene R. West, Esq., for the defendant. 

Counsel for defendant proceeded to argue the motion to 
quash, during which the following testimony vras taken: 
Thereupon, 

Edgar E. Sutter 

was called as a witness by and on behalf of the plaintiff, 
and after having been first duly sworn, was examined and 
testified as follows: 

28 Direct Examination bv Mr. Denit: 

* 

Q. Your full name is Mr. Edgar E. Sutter? A. 
That is right. 
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Q. And you are the same Mr. Edgar E. Sutter who 
signed the affidavit which lias been filed in this case? A. 
That is right. 

Q. What is your business, Mr. Sutter? A. Represen¬ 
tative of the Mueller Brass Company. 

(). How long have you been such representative? A. 

Ten vears. 

* 

Q. Does the Mueller Brass Company maintain an office 
in Washington, D. C.? A. Yes. 

Q. Where? A. Shoreham Building. 

The Court: Where? 

The Witness: Shoreham Building. 

Bv Mr. Denit: 

Q. Who is in charge of that office? A. I am. 

Q. Do you hire employees there? A. Only a stenogra¬ 
pher. 

Q. Do you pay the employees there? A. The stenogra¬ 
pher. 

29 0- Is the Mueller Brass Company, defendant in 

this case, the same Mueller Brass Company whose 
name is listed in the Washington, D. C., telephone direc¬ 
tory, as having telephone No. Executive 4045? A. That 
is right. 

Q. On behalf of the company, did you make the contract 
foi- telephone service? A. No, I did not. 

Q. Do you know who did? A. Mr. Black. 

Q. Do you pay the telephone bills here? A. No, sir; 
we do not. 

Q. Is that the same company which is listed in the city 
directory published by R. L. Polk & Company for the 
year 1943, on page 1077? A. I have never seen the city 
directory; so I could not say; but I imagine it is the same 
company. 

Q. Did you have anything to do with inserting the desig¬ 
nation of that company in the directory, as follows: “Mnel- 
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ler Brass Co., Edgar E. Sutter, District Manager.” A. I 
did not. 

Q. “806 15<th Street NW, Room 218.” A. In the city 
directory? 

Q. Yes, sir. A. I did not. 

Q. You are not sure whether that designation appears 
in the directory or not? A. I have never seen it. 

Q. In the affidavit which you filed here in support of 
the motion to quash sendee, you refer to soliciting manu¬ 
facturers in the District of Columbia. Will you tell 
30 us for what purpose? A. The sale of materials. 

Mr. Denit: That is all. 

Mr. West: That is all. 

(Witness excused.) 

Mr. Denit: Mr. Jenkins. 


Thereupon, 

Alexander Frederick Jenkins 

was called as a witness by and on behalf of the plaintiff, and 
after having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination bv Mr. Denit: 

* 

Q. Will you state your full name, please, sir? A. Alex¬ 
ander Frederick Jenkins. 

Q. In what business are you engaged, Mr. Jenkins? 
A. In the business of manufacturing welding and cutting 
apparatus, portable lights, paint sprays and allied de¬ 
vices. 

Q. How long have you been engaged in that business? 
A. Since May, 1907. 

Q. Where is your place of business? A. 1416-28 West 
Baltimore Street. 

Q. Do you operate under your own name? A. Under 
the name of the Alexander Milburn Company. 
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Q. Is; that a corporation or a partnership? A. That is 
a corporation. It was incorporated in October, 1908. 

0. What office, if any, do you hold in the corporation? 

A. I am president and treasurer. 

?>\ Q. ITow long have you been president? A. Since 
1 the beginning of the business. It was started under 
the family name. We started it in 1907, and it has been 
renewed and continued until 1908, when it was incorporated. 

Q. Did you, on behalf of the corporation, conduct the 
transactions which are the subject matter of this law suit? 
A. A substantial part of it. 

Q. In connection with those transactions, did you meet 
anv of the officers of the Mueller Brass Companv? A. I 
did. 

Qi Where? A. In the beginning of the transactions, Mr. 
Flesh, sales representative out of the Philadelphia office; 
from time to time, other representatives or executives of 
the Company, including even—I don't know whether it was 
the vice-president or what his title was, but the son of 
the president. 

Q. Mr. Kiggin? A. Riggin. 

Q. Mr. Jenkins, prior to the time you began business 
with the Mueller Brass Company, did that organization fur¬ 
nish your company with a catalogue? A. I don’t know 
about prior. Our relations with the Mueller Company be¬ 
gan a good many years ago. We bought forgings from them 
long prior to this case which is at issue, but when negotia¬ 
tions for additional materials for the present war, the 
Mueller Company delivered us a very elaborate catalogue, 
about the time of some of our negotiations. 

Q. I show you a book and ask you whether that is the 
catalogue which was delivered to you. A. That is the 
catalogue that was delivered to us. It was delivered on 
August 26, 1940. 

Q. How are you able to determine that? A. By the 
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date that is in the book. It was presented to us, attention 
of Mr. E. R. Kanely, our purchasing agent, and that is the 
date inscribed on 8-26-40—August 26, 1940. 

32 Q. In that catalogue, is there any list of sales 
representatives and branch offices of the Mueller 

Brass Company? A. Yes, on one of the pages, following 
the title, is a list of “Sales Branches and Representatives.” 

Q. Was that list in the catalogue when it was furnished 

vou? A. It was. 

•» 

Mr. Denit: We offer in evidence, may it please 
your Honor, the list which has been identified from 
this catalogue, and ask vour Honor’s leave to sub- 
stitute a photostatic copy in lieu of the original. A 
photostat is attached to our answer in this case. 

The Court: It is so ordered. 

(The list referred to was thereupon received in 
evidence and marked Plaintiff's Exhibit No. 1.) 

Mr. Denit: May I invite your Honor’s attention 
to this page (exhibiting exhibit to the Court) ? 

Bv Mr. Denit: 

Q. Are you familiar with a publication known as 
Thomas’ Register of American Manufacturers? A. I 
am. 

Q. What is that publication? A. It is one of the most 
important directories of manufacturers issued in the United 
States, and is used internationally. 

Q. Directing your attention to page 596 of that publica¬ 
tion, will vou tell us whether or not the Mueller Brass Com- 
pany referred to there is the same company as named de¬ 
fendant in this case? A. It is. 

33 Mr. Denit: We offer in evidence page 596 of this 
directory, and make the same request to file a photo¬ 
static copy in lieu of the original. There is a photo¬ 
stat attached to our Answer, your Honor. 

The Court: It is so ordered. Which is the page? 
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Mr. Denit: 500. 

(The page referred to was thereupon received in 
evidence and marked Plaintiff’s Exhibit No. 2.) 

By Mr. Denit: 

Q. During the course of the negotiations between your 
company and the defendant company, were there ever any 
complaints made about the character of material furnished? 
A. A great many complaints. 

Q. With whom, if anybody, were you directed to take 
up these complaints? A. Well, with the Philadelphia of¬ 
fice. We were offered the opportunity of meeting execu¬ 
tives from Port Huron in the Washington office. Mr. Flesh, 
being resident in Philadelphia, more of the complaints were 
handled there, hut we were advised that we could meet the 
heads of the firm here in Washington. 

Q. And was that at the offices in the Shoreham Build¬ 
ing? A. That was at the office in the Shoreham Building; 
yes. 

Mr. Denit: You may inquire. 

CROSS EXAMINATION by Mr. West: 

Q. In regard to this circular, did you read that? A. A 
great deal. 

Q. This is introduced by plaintiff to show that the de¬ 
fendant had registered under the name of sales branches 
and representatives, E. E. Sutter, and this address is 6705 
Sixth Street, X. W. Did you see him there? A. No, I 
did not. 

34 Q. Did you ever see him at the Office in Washing¬ 
ton? A. No. I did not. 

Q. You did not? A. No; I saw him in our office in 
Baltimore. 

Q. By your request? A. He came in connection with 
the Mueller business to our office in Baltimore, accompanied 
by Mr. Flesh. 

Q. By Mr. Flesh? A. Yes. 
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Q. And Mr. Flesh is the agent— A. In Philadelphia. 

Q. In Philadelphia? A. But he travels a rather large 
part of this country. 

Q. When you got this circular, were you guided by it? 
A. Well, it is a very voluminous circular. There are many 
things in that that we would be guided by; I couldn’t say 
all. It is a very voluminous catalogue, with innumerable 
things in it. 

Q. That is true. Did Mr. Flesh make this contract that 
you are complaining about? A. Mr. Flesh was the solici¬ 
tor who solicited the sales of the contracts and made the 
representations and brought us the prices and brought us 
the promises. A great deal of it was done by Mr. Flesh, 
and also through the company itself, as well. 

Q. Did Mr. Flesh tell you that he could make a contract, 
or did he not refer you to the home company? A. Xo, he 
did contract; he quoted, he promised, and then, of course, 
the final— 

The Court: Is he the Philadelphia representative, 
sir? 

The Witness: Yes; he is the Philadelphia repre- 
35 sentative, sir, but he travels a great deal through all 
this part of the country and took many of our con¬ 
tracts. 

By Mr. West: 

Q. Did you happen to read in the conditions of the sale 
this paragraph in this circular? 

“Xo contracts or orders will be binding until entered 
into or accepted by the company in writing. Xo 
agent, salesman or other representatives, unless au¬ 
thorized in writing by an officer of the company, has 
any authority to waive, alter or enlarge these stand¬ 
ard terms governing this sales contract, nor bind the 
seller to any representations, warranties, under¬ 
standings or agreements.” 
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The Court: Mr. West, I just want to get the scope 

of vour contention. Is it vour contention that vour 
• •> * 

client can only be sued in Michigan? 

Mr. West: What is that? 

The Court: Can only be sued in Michigan? Is 

that vour claim? 

* 

Mr. West: No; in Michigan or Baltimore. 

The Court: All right. 

Mr. West: That is, in Michigan. That is under 
Section 51 of the Judicial Code, they can be served 
in the State or district of residence of the plaintiff 
or defendant. 

The Court: Yes: 1 meant either. 

Mr. West: Yes. 

Mr. Denit: Your Honor, if counsel will assure us 
that the Mueller Brass Company will accept service 
in Baltimore, we will consent to the granting of this 
motion and let the suit be tried in Baltimore. 

Mr. West: There mav be other reasons whv we 
could not accept service in Baltimore. Those rea¬ 
sons I would not want to commit myself to. 

Mr. Denit: I understand you to say, in response 
to the Court’s question, that you could be sued in 
Baltimore. 

Mr. West: What 1 am trying to do is to show the 
restrictions put upon each representative. 

36 The Court: Proceed. 

By Mr. West: 

Q. Did you read that paragraph; do you remem¬ 
ber reading it ? A. Xo; and I am not bound by the state¬ 
ments in that introduction of the catalogue. We are bound 
here, and the Mueller Company was bound by the contracts 
we have made from time to time with the Mueller Company. 

Q. Were they in writing; were they not? A. They 
were in writing. 
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Q. Yes. A. And the representations made by Mr. Flesh 
on behalf of the company, both verbally and in writing. 

Q. All of that was done in Baltimore, though, was it not? 
A. Yes. 

Q. And by correspondence? A. In Baltimore and by 
correspondence ? 

Q. Yes. A. But we were told that we could come to 
Washington and meet the executives of the company here. 

Q. But you did not do it? A. No; we did not do it. It 
was not necessary to function that vray. 

Mr. West: I would like to introduce— 

The Court: You could meet the executives here. 
Would they come from Michigan? 

The Witness: They came on here, your Honor, 
and I was informed, from time to time, quite often, 
that if I wanted to I could meet them here. 

The Court: From Michigan? 

The Witness: From Michigan. 

37 The Court: Proceed. 

Mr. West: I would like to introduce in evidence 
paragraph 8, under “Condition of Sale” in the cir¬ 
cular introduced by the plaintiff. 

Mr. Denit: We do not think it is material. 

Mr. West: Entitled “Mueller Brass Company, 
Mueller Catalogue and Price List.” 

Mr. Denit: We do not think it is material, but we 
have no objection to the Court seeing the entire cata¬ 
logue. 

Mr. West: It is that one paragraph (exhibiting to 
the Court). 

The Court: What is that book, Mr. West? What 
do you claim it is? What is it? 

Mr. West: It is the catalogue gotten out by the 
defendant, which it evidently uses to advertise its 
products. 

The Court: All right, sir. 
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Mr. West: That is all. 

Mr. Denit: That is all. 

(Witness excused.) 

(Whereupon, counsel for defendant proceeded to 
argue further the motion to quash, and at 3:35 
o'clock p. m., an adjournment in the above-entitled 
matter was taken until tomorrow, Friday, Novem¬ 
ber 10, 1944, at 10:00 o'clock a. m.) 


21 Findings of Fact and Conclusions of Law Pertaining 
to Motion to Quash Service of Process and Dismiss. 

This cause came on to be heard upon defendant's special 
appearance by motion to quash the service of process, va¬ 
cate the return of service and dismiss the action, and after 
consideration of the affidavits filed herein in support of 
said motion and plaintiffs motion in opposition thereto, 
and the testimony taken at the time of hearing, copy of 
which is attached hereto, the Court finds the following 
facts: 

1. That the plaintiff is a corporation organized and ex¬ 
isting under the laws of the State of Marvland with its 
principal offices in Baltimore, Maryland; and that the de¬ 
fendant is a corporation organized and existing under the 
laws of the State of Michigan with its principal offices at 
Port Huron, Michigan. 

2. That plaintiff and defendant entered into certain busi¬ 
ness transactions on or about the year 1940 and at several 
occasions thereafter out of which this cause of action arose; 
that these negotiations were conducted between the plaintiff 
and representatives of the defendant, other than E. E. Sut¬ 
ter hereinafter mentioned, in Baltimore, Maryland, and by 
correspondence between Baltimore, Maryland, and Port 
Huron, Michigan. 
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22 3. That said transactions involved the purchase 

by plaintiff of certain products from the defendant 
none of which were shipped to or used in the District of 
Columbia and no part of said negotiations or contracts be¬ 
tween plaintiff and defendant were carried on or made or 
performed, in whole or in part, within the District of Co¬ 
lumbia. 

4. That service herein was made on August 4, 1944, by 
the Marshall delivering a copy of the summons and com¬ 
plaint upon one E. E. Sutter (Edgar E. Sutter), defendant’s 
representative in charge of defendant’s office at Hoorn 218 
Shoreham Building, Washington, D. C. 

5. That at the time said process was served upon E. E. 
Sutter and for approximately 3 years prior thereto, defend¬ 
ant was engaged almost 100 per cent in the manufacture and 
production of war materials for the United States Govern¬ 
ment, including large quantities of munitions, primers, cart¬ 
ridge cups, fuse parts, torpedo parts and other brass and 
copper products. That defendant had large prime contracts 
with the United States Government for the manufacture 
and sale to it of such products, which contracts were ob¬ 
tained through the Government agencies including the 
Army and Navy, the arsenals and other contracting depart¬ 
ments who request bids of defendant for the production 
and sale to the Government of such items. The defendant 
is on the Government’s list and receives invitations to bid 
and submits bids accordingly and from time to time has 
been awarded and has received extensive prime contracts 
therefor. That the great bulk of the company’s products 
sold to the Government or to contractors for ultimate sale 
to the Government, and including contracts executed on be¬ 
half of the Government in the District of Columbia, are not 
intended for delivery to or use in the District of Columbia, 

but are delivered to and used at various Army and 
23 Navy Depots, Arsenals and fields scattered through¬ 
out the United States. 
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That during said time the defendant has maintained 
a Washington office occupied by said E. E. Sutter and equip¬ 
ped with one stenographer and the usual telephones and 
other office furniture and facilities. The defendant’s name 
was carried in the Washington telephone directory and the 
R. L. Polk and Co. Washington City Directory; also on the 
door of its Washington office. In addition defendant ad¬ 
vertised that it maintained E. E. Sutter as its Washington 
representative in a trade catalog, dated August 26, 1940, 
which catalog was exhibited to the plaintiff on or about the 
time, the transactions between plaintiff and defendant out 
of which this cause of action arose took place. Defendant 
also advertised in “Thomas’ Register of American Manu¬ 
facturers, 34th Edition, 1944” that it had a branch office in 
Washington, I). C. The above-mentioned trade journal re¬ 
ferred to by plaintiff as carrying defendant’s Washington 
address of August 26,1940, stated among other things, “Xo 
contracts for orders will be binding until entered into or 
accepted by the company in writing. Xo agent, salesman or 
other representative unless authorized in writing by an offi¬ 
cer of the company has any authority to waive, alter or en¬ 
large these standard terms governing sales contracts, nor 
bind us by any representations, warranties, understandings 
or agreements in respect to any sales of our products.” 

6. That the said E. E. Sutter had been for upwards of 
3 years prior to August 4, 1944, defendant’s representative 
in its said Washington office with the primary duty of main¬ 
taining contacts with Government agencies, under which de¬ 
fendant held Government contracts, under direction of Her¬ 
bert I. Smeltzer, defendant's comptroller, in respect to de¬ 
tails of reports, allocations and directives in respect to the 
company’s requirements of metals for the production 
24 of its products herein above mentioned; that said E. 

E. Sutter had no authority to, nor did he in fact, make 
any commitments of any kind as agent of the Mueller Brass 
Company. 
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7. That a minor portion of the duties of said Sutter con¬ 
sisted in soliciting a few comparatively small orders of 
manufacturers in the District of Columbia, but said Sutter 
is merely a contact man and has no authority to and does 
not, in fact, accept orders or bind the company to any con¬ 
tracts therefor, and that all orders obtained in the District 
have been and are forwarded to, and accepted only at the 
home office of the company; that he has no authority to nor 
did he in fact, warehouse or deliver any material, make any 
collection of accounts, nor make or supervise any installa¬ 
tions or do any service work on any of the company’s 
products therein, and that less than 5% of his time is spent 
in connection with the sale of company’s products for de¬ 
livery within the District. 

8. That no stock of goods was maintained or ware¬ 
housed by ’the company within the District of Columbia and 
that all orders, sales and deliveries have been carried on 
in interstate commerce. 


T. ALAN GOLDSBOROUGH, 
Justice. 

We agree that the foregoing facts are established by the 
evidence “but claim no findings are necessary or proper 
under the rules”. 

BRANDENBURG & BRANDENBURG, 
LOUIS M. DENIT, 

Attorneys for Plaintiff. 

EUGENE R. WEST, 

Attorney for Defendant appearing 
specially for purpose of motion 
to quash. 
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CONCLUSIONS OF LAW. 


U|poii consideration of the above statement of facts and 
the affidavits and testimony herein, the Court concludes: 

(1) That the defendant Mueller Brass Company was 
doing business in the District of Columbia at the 
time service was made upon its representative E. E. 
Sutter within the meaning and intent of the statutes 
of the District of Columbia providing for service 
on foreign corporations; 

(2) That the service herein upon E. E. Sutter was valid 
and effectual to bring the defendant, Mueller Brass 
Corporation, before this Court; 

(3) That defendant’s motion herein to quash service of 
process and dismiss this action should be overruled 
and denied. 

T. ALAN GOLDSBOROUGH, 
Justice. 


38 Order Overruling Motion to Quash Service 

and to Dismiss. 

This action came on to be heard at this term of Court 
upon motion of the defendant, Mueller Brass Company, 
to quash service of summons and to dismiss, and there¬ 
upon, upon consideration thereof and the argument of 
counsel thereon, it is by the Court, this 21st day of Novem¬ 
ber, A. D., 1944, 

ORDERED that said motions be and the same are hereby 
denied. 

By the Court: 

(S) T. ALAN GOLDSBOROUGH, 

- Justice. 
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40 UNITED STATES COURT OF APPEALS 
for the District of Columbia. 


No. 8913, January Term, 1945. 


MUELLER BRASS COMPANY, a cor¬ 
poration, 

Petitioner, 

vs. 

THE ALEXANDER MILBURN COM¬ 
PANY, a corporation, 

Respondent. 


Civil Action 
No. 25,293. 


Before Groner, C. J., and Miller and Edgerton, JJ. 

Order. 

On consideration of the petition for allowance of a spe¬ 
cial appeal from the order of the District Court of the 
United States for the District of Columbia entered Novem¬ 
ber 21, 1944, in the above entitled cause by Mr. Justice 
T. Alan Goldsborough, It is 

ORDERED by the Court that a special appeal in this 
cause be, and it is hereby, allowed. 


Dated February 21, 1945. 


Per Curiam. 

United States 
Court of Appeals for the 
District of Columbia 


Filed Feb. 21, 1945. 
JOSEPH W. STEWART, 
Clerk. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8913. 


MUELLER BRASS COMPANY, a corporation, 
Defendant-Appellant, 

v. 

THE ALEXANDER MILBURX COMPANY, a corpora¬ 
tion, Plaintiff-Appellee. 


Special Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTERSTATEMENT OF THE CASE. 

Appellant has omitted from its brief certain aspects of 
the case which must be understood in order to comprehend 
the factual situation presented in the trial court. Accord¬ 
ingly, we deem it necessary to make this counterstatement 
of the case. 
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The contract, for breach of which appellee brought this 
action, was made in 1940. It was the result of solicitation 
by appeiiant, who represented that it could and would sup¬ 
ply all of appellee's requirements for forgings and other 
products to be machined and manufactured by appellant, at 
least for the duration of the present war. (Appellant’s 
App. 2) Prior to such solicitation, appellee had purchased 
manufactured forgings from appellant, but procured a sub¬ 
stantial part of its machined and other precision work from 
other plants. (Appellant’s App. 2) In reliance upon ap¬ 
pellant's representations that it possessed the ability to 
design and produce the products required in appellee’s 
business, WHICH INCLUDED A LARGE VOLUME OF 
GOVERNMENT ORDERS FOR THE MILITARY ES¬ 
TABLISHMENTS OF THE UNITED STATES, appellee 
substantially discontinued relations with the various other 
plants from which it had obtained machined work, and 
undertook and agreed to purchase its requirements from 
appellant, who claimed and represented that it not only pos¬ 
sessed the necessary skill to meet such requirements, but 
had the capacity to assure prompt delivery of all products 
which it might be called upon to manufacture and produce. 
(Appellant’s App. 2, 3) 

Pursuant to this contract, appellee ordered sundry arti¬ 
cles and parts on divers dates commencing about October 
10,1940, and extending to about November 14,1941. These 
parts and equipment were to be manufactured of first class 
material and workmanship, in accordance with drawings 
and specifications, and were to be delivered promptly. Ap¬ 
pellant failed to make deliveries promptly; delivered ma¬ 
chined work, forgings and parts which were defective, in 
that they were not manufactured in accordance with the 
specifications, were not of first class material and workman¬ 
ship, and were not suitable and could not be used for the 
purposes intended. As a result, appellee was required to 
obtain parts elsewhere, had to expend labor and material in 
an effort to make the defective parts conform to specifica- 
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tions, or suitable for the uses intended, had to install an 
inspection department and pay substantial costs for labor 
and material in inspecting the parts delivered, had to take 
back sundry parts used in equipment sold to its customers, 
incurred excessive transportation costs and other charges 
in handling and rehandling the defective parts, and was 
otherwise put to great expense in rectifying and attempting 
to rectify defective equipment furnished by appellant. For 
the losses sustained and expenses incurred, appellee 
claimed $100,000 damages. (Appellant’s App. 3, 4) 

During all of the time these transactions were carried on, 
appellant advertised in its catalogue that it maintained a 
sales and branch office in the District of Columbia. (Appel¬ 
lant’s App. 18,19) Appellant also advertised that it main¬ 
tained such an office in this District by a display advertise¬ 
ment in Thomas’ Register of American Manufacturers, one 
of the most important directories of manufacturers in the 
United States, and which is used internationally. (Appel¬ 
lant’s App. 19) Its name was likewise carried in the Wash¬ 
ington telephone directory, and the R. L. Polk and Co., 
Washington Citv Directors: also on the door of its Wash- 
ington office. (Appellant’s App. 14, 26) Appellant’s Wash¬ 
ington office had been maintained about three years before 
this action was brought, was in charge of an agent desig¬ 
nated as “District Manager” (Appellant’s App. 16), or, 
as indicated by implication in the trade directory referred 
to above, “Sales Representative.” (Appellant’s App. 19) 
In addition to his work with the government departments, 
this sales representative and district manager solicited 
manufacturers in the District of Columbia, for the purpose 
of selling materials. (Appellant’s App. 17) 

SUMMARY OF ARGUMENT. 

In the light of the foregoing facts, which, for the pur¬ 
poses of appellant’s motion must be taken as true, we sub¬ 
mit that there was sufficient evidence to justify the finding 
of the trial court that appellant was doing business in the 
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District of Columbia. It maintained an office here, in 
charge of an accredited representative. His function was 
not limited to servicing government orders, or acting as a 
dignified liaison. He was supposed to solicit, and he did 
solicit manufacturers in the District to purchase appellant’s 
products. Furthermore, in view of its advertisements that 
it maintained an office here from which to transact business, 
appellant was estopped to deny that it was doing business 
in the District. 


ARGUMENT. 

Point 1. 

The cases cited in support of appellant’s claim of im¬ 
munity involve essentially different facts from the case at 
bar, and are, therefore, wholly inapplicable. 

Appellant maintained an office in the District. (Appel¬ 
lant’s App. 14, 16, 7, 10, 25) That office was in charge of a 
responsible agent, designated as “Sales Representative” 
(Appellant’s App. 19); “District Manager” (Appellant’s 
App. 16, 17); “Washington Representative” (Appellant’s 
App. 7,10). His time may well have been taken up largely 
with servicing government contracts, as he claimed (Appel¬ 
lant’s App. 11), but the fact is that he solicited business in 
the District. (Appellant’s App. 17) 

The business for which appellee contracted with appellant 
involved government contracts for the military services. 
(Appellant’s App. 2) When complaints arose in connection 
with the performance of its agreement -with appellee, appel¬ 
lant suggested that they might be taken up with its execu¬ 
tives from Port Huron in the Washington office. (Appel¬ 
lant’s App. 20) In other words, appellant maintained an 
office here (1) to service existing business and get more of 
it from the government; (2) to solicit private business from 
manufacturers in the District, and (3) to more efficiently 
transact business in this area. It was, therefore, doing busi¬ 
ness in the District, and the trial court properly so held. 
Absence of other factors which would also tend to prove it 
was doing business did not change the situation, since the 
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maintenance of an office for business, plus soliciting, was 
enough. 

Frene v. Louisville Cement Co., 77 U. S. App. 1). 0. 

129; 134 F. (2) 511; 

Atlantic Coast Line R. Co. v. Goldberg , (Mun. Ct. 

App. D. C.), 72 W. L. R. 1138; 39 A (2) 563. 

Furthermore, we submit that having advertised that it 
maintained a Washington office, not only in its catalogue 
but also in the leading manufacturer’s directory, appellant 
was estopped to deny that it was doing business here. Up 
until this suit was brought there was apparently no doubt 
that its connections here had become firmly established, 
since appellant invited appellee to come to the Washington 
office for a discussion with its executives concerning the 
very matters now involved in suit. No intervening change 
of status was asserted. There has been none. Clearly, 
therefore, appellant is in no position to advertise that it is 
doing business, actually solicit business within the District, 
and then dodge responsibility before the courts of the Dis¬ 
trict on the theory that its publicized office is a mere infor¬ 
mation center, or a window-dressing stunt calculated to give 
it importance as a nationwide concern. Yet this is precisely 
what this contention means, and we submit it is inconsistent 
and unsound. 

Point 2 

Appellant says that even if the trial court had jurisdic¬ 
tion, its exercise should have been withheld, because appel¬ 
lee had a right to sue in Baltimore, Maryland, and in Port 
Huron, Michigan. (Appellant’s brief, pp. 11, 12) And, it 
is claimed, a trial in the District of Columbia would sub¬ 
ject appellant to undue hardship. What additional burden 
would be involved in litigation in Washington rather than 
in Baltimore is not suggested, but we submit the contention 
is without merit. During the argument before the trial 
court, when the same point was urged, the following oc¬ 
curred: 
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“Mr. Denit: Your Honor, if counsel will assure us 
that the Mueller Brass Company will accept service in 
Baltimore, we will consent to the granting of this mo¬ 
tion and let the suit be tried in Baltimore. 

Mr. West: There may be other reasons why we 
could not accept service in Baltimore. Those reasons 
I would not want to commit myself to. 

Mr. Denit: I understand you to say, in response to 
the Court’s question, that you could be sued in Balti¬ 
more. 

Mr. West: What I am trying to do is to show the 
restrictions put upon each representative. 

The Court: Proceed.” (Appellant’s App. 22) 

So far as has been disclosed, appellant does not have an 
office or agent in Baltimore, upon whom process might be 
served. Hence, the argument that there is a right to sue 
in that city is hard to follow. The theoretical right, if there 
is one, would mean nothing, particularly in view of the ap¬ 
pellant’s refusal to accept service. Accordingly, under ap¬ 
pellant’s argument, as we believe it must be analyzed, ap¬ 
pellee is relegated to suit only in Port Huron, and we have 
found no case which sustains that view of the doctrine of 
“forum non conveniens.” 

CONCLUSION. 

Appellant was doing business in the District. It main¬ 
tained an office to service business and get business. It 
solicited, not only the government departments, but pri¬ 
vate manufacturers as well. The office here was held out 
to merchants and manufacturers as the place to which they 
might resort, to buy goods, to discuss complaints with com¬ 
pany executives, and to deal with an accredited representa¬ 
tive. It had been maintained for at least three years before 
this suit was brought. By appellant’s advertisements, this 
was the place where it had settled to do business in the Dis¬ 
trict. By the admissions of its local representative, its 
home office official, and through direct contacts with appel¬ 
lee, appellant was doing business here. Accordingly, the 
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service of process upon its agent and representative was 
sufficient to Subject it to the jurisdiction of the courts of 
this District, and the motion to quash was properly denied. 

Respectfully submitted, 

Louis M. Denit, 

A. Leckie Cox, 

719 Fifteenth St., N. W., 
Washington, D. C. 

Attorneys for Appellee. 

«■» 

Brandenburg and Brandenburg, 

Of Counsel . 



